Once rare, the sentence of life without parole has become common in the United States. In 2008, more than 41,000 inmates were serving LWOP sentences, more than triple the number from just sixteen years earlier.
1 One might think of the burgeoning LWOP population as just another sign of the severity revolution in American sentencing, but the LWOP story has its own peculiar dynamics. For instance, the LWOP sentence has been embraced-perhaps misguidedly-by death penalty opponents as a more humane alternative to capital punishment. 2 But, whatever has caused legislatures increasingly to authorize LWOP and judges increasingly to impose it, it is clear that the legacy of this criminal justice experiment will be around for a long time: Many of those sentenced to LWOP today will likely still be in prison decades from now, consuming an ever-increasing share of corrections resources as they age and their health-care needs grow.
This issue of Federal Sentencing Reporter is devoted to the LWOP phenomenon. Interestingly, many of the contributors raise the question, implicitly or explicitly, of whether LWOP may be entering a period of decline. Most dramatically, the Supreme Court declared LWOP unconstitutional for most juvenile offenders in May 2010, 3 possibly inaugurating an era of more meaningful constitutional limitations on very long sentences. But, more quietly, many cash-strapped states have been developing new early-release programs in order to reduce corrections budgets, some of which hold out hope even for LWOP inmates. 4 Additionally, increasing international criticism of LWOP may put further pressure on the United States to curtail its own use of the sentence. 5 Finally, the slow but steady decline of the American death penalty may also diminish support for LWOP. 6 In this essay, I will first consider the likelihood that these various developments will actually contribute to a decline in LWOP. In my view, none of the developments portend dramatic changes, at least regarding LWOP for adult offenders, although it is possible that LWOP will undergo a period of slow, long-term decline, much as has occurred with the death penalty. After laying out this perspective, I will then consider whether the United States ought to welcome such a period of decline.
I. Why It Might be the beginning of the End for LWOP
It is notoriously difficult to prognosticate in the area of crime and punishment. In the early 1990s, who would have guessed that crime rates were about to fall precipitously, but that sentencing policies would only grow harsher and the prison population would continue to increase at a rapid clip? Nonetheless, the Supreme Court's remarkable decision on juvenile LWOP in Graham v. Florida makes it hard to resist questioning the future of even adult LWOP now. In this section, I'll separately discuss Graham and a number of other recent developments that might contribute to a decline in LWOP.
a. Graham and the Prospects for constitutional Regulation
Although the decision is barely five months old as of this writing, Graham has already inspired a great deal of expert commentary. Indeed, this issue of FSR features no fewer than nine responses to Graham. 7 Although each offers its own unique insights, they share two core observations: (a) the majority in Graham adopted a new methodology for reviewing Eighth Amendment challenges to noncapital sentences that appears more favorable to defendants than the Court's prior approach, but (b) the majority left many important questions unanswered, including when the new approach must be applied and how much more favorable the new approach really is. Indeed, as Richard Frase observes in his contribution to this issue, the Court seems to have left a notoriously opaque area of the law even less clear than it was before. 8 The Court has long held that the Eighth Amendment includes a proportionality requirement for sentences. 9 In recent years, the Court has been quite active in using this requirement as a basis for regulating capital punishment, adopting various categorical restrictions as to which defendants can be executed for which offenses. 10 On the other hand, in noncapital cases, the Court has treated the proportionality requirement as so undemanding as to be nearly meaningless. 11 In Graham, however, the Court for the first time employed its capital sentencing methodology to evaluate the constitutionality of a noncapital sentence. 12 To be sure, as a formal matter, the basic capital methodology does not appear intrinsically more favorable to defendants than the established noncapital methodology-in a sense, all that happens is a reverse in the order of analysis. 13 But, to defendants facing LWOP, what seems potentially quite beneficial about the Graham shift is the ability to draw on the body of precedent that has grown up in the capital sentencing area, which makes a variety of strong categorical distinctions-for example, between minors and adults, between homicide and other offenses, between the mentally retarded and the mentally fit, and between those with major and minor roles in the offense. Indeed, the first two of these distinctions were crucial in Graham itself, because the Court banned LWOP for minors who have committed nonhomicide offenses.
Based on the reasoning of Graham, a colorable constitutional argument against LWOP would seemingly apply in any case in which any two of the protected categories were present-for example, a mentally retarded minor who committed homicide, or a mentally retarded adult who committed an offense other than homicide, or a minor who was convicted of felony-murder but did not have a substantial role in the offense. Moreover, Graham can be expected to spur more frequent and more forcefully litigated Eighth Amendment challenges in noncapital cases, challenges that might result in judicial recognition of new categorical distinctions, such as between violent and nonviolent offenses, between first-time offenders and recidivists, and among the various degrees of mens rea. If courts head down the path of constitutionalizing more of the distinctions that have long been recognized in criminal codes, one could imagine the emergence of a truly robust, even intricate, set of Eighth Amendment restrictions on the use of LWOP.
Another curious aspect of Graham might also portend greater regulation of LWOP: the Court's embrace of hope as a constitutional value. This subject is the focus of Alice Ristroph's contribution to this issue. As she observes, the absence of hope of release-and hence "no chance for fulfillment outside prison walls, no chance for reconciliation with society"-marked LWOP as a distinctly harsh sentence in the majority's view.
14 If it is cruel to deny hope to juvenile offenders, it is not clear that it is any less cruel to deny hope to similarly situated adult offenders-whether one is 15 or 50, the rigors of prison life are likely much easier to bear if one can look forward to the possibility of regaining the trust and acceptance of one's fellow citizens.
Yet, for all of its breathtaking qualities, Graham will probably not initiate a dramatic expansion of Eighth Amendment protections. None of the recent personnel changes on the Supreme Court seem likely to alter the Court's longstanding balance of power when it comes to the Eighth Amendment. Standing in the center of an evenly divided Court, Justice Kennedy's views govern in this area. It is no accident that he authored the majority opinion in Graham, and nothing in that opinion indicates that Kennedy regrets his opinion in Harmelin v. Michigan 15 -an opinion reflecting what Eva Nilsen aptly characterizes as a "facile deference to legislators" in her contribution to this issue. 16 In truth, the Court took on an easy target in Graham: Juvenile LWOP inmates constitute less than 5 percent of all LWOP inmates nationally, 17 and only a dozen states hold more than thirty of them. 18 Moreover, as John Stinneford points out in his contribution to this issue, the legal changes in the 1990s that exposed many more juvenile defendants to LWOP were driven by a "superpredator scare" that now seems to have been wildly exaggerated. 19 Graham thus calls to mind the Court's modest incrementalism in addressing capital sentencing (again, with Justice Kennedy at the helm), where the Court's recent work has looked bold only in comparison to the period of extraordinary passivity that preceded it. Here, too, the Court's targets have been practices that are both relatively uncommon and seemingly connected to outmoded or illfounded beliefs. On the other hand, the Court has declined to require that killings be intentional in order to qualify for the death penalty 20 or otherwise to bring much rigor to the way that states distinguish capital from noncapital murder. 21 Doctrinally, Graham leaves it uncertain when courts should use the categorical approach in noncapital cases. (As Carol and Jordan Steiker point out in their contribution to this issue, Graham also raises questions about whether the Court might use the categorical approach less reliably in capital cases. 22 ) The Court explained its use of the categorical approach in Graham by characterizing the case as involving a challenge to a "sentencing practice," instead of to a particular sentence. 23 But this distinction is not likely to prove durable, because any Eighth Amendment challenge to a sentence can be easily recharacterized as a challenge to a practice. Moreover, Graham also leaves it uncertain what states must do in order to provide offenders with the requisite hope. The Court indicated that a state "need not guarantee the offender eventual release," but only "some realistic opportunity to obtain release." 24 Thus, even if Graham is extended to some subset of adults, it is possible that the hope requirement will be held satisfied by parole systems that only rarely grant release. As Rachel Barkow pointedly asks in her contribution to this issue, "[I]f the state grants parole to even a single offender, is the Court going to be prepared to second-guess all the other decisions?"
25 Finally, as Youngjae Lee highlights in his contribution to this issue, Graham implicitly raises, but fails to answer, the questions of whether and under what circumstances crime-control considerations may constitutionally justify a punishment that is excessive in relation to the offender's culpability. 26 In light of the Court's Eighth Amendment track record over the past two decades, it is hard to believe that such ambiguities will be resolved decisively in favor of stronger Eighth Amendment protections.
b. Fiscal Pressures and the Prospects for a Parole Renaissance
Since 2000, at least twenty-eight states have enhanced early-release options for prison inmates, 27 largely as a result of fiscal pressures created by burgeoning prison populations. 28 Against the recent backdrop of economic turmoil and stagnant government revenues, 29 policymakers have found early release to be an attractive option, particularly to the extent that it can be implemented without obvious public-safety hazards. 30 Thus, many early-release programs have focused on inmates who are elderly or seriously ill, 31 nonviolent offenders, 32 and offenders who complete designated educational or therapeutic programs. 33 Similarly, many states have focused on expanding opportunities for inmates to earn "good time" credits. 34 Will such programs provide much benefit to LWOP inmates, perhaps even reintroducing the functional equivalent of parole through the back door? Although some of the new programs are designed to screen out the most serious offenders, others do make LWOP inmates eligible for release. In this issue, for instance, Gregory O'Meara discusses Wisconsin's expansion of a program in 2009 that now permits LWOP inmates to petition for release on the basis of age and infirmity. 35 However, the experience thus far in Wisconsin and many other states has been that officials, fearful of another Willie Horton, 36 have been far more conservative than anticipated in granting petitions for release. 37 Indeed, in some states, new early-release programs have become political lightning rods even without a high-profile failure. 38 These experiences leave considerable doubt as to whether the new early-release programs are capable of making a significant, lasting difference in the size of prison populations, and the most serious offenders with the most severe sentences seem the most likely to see their petitions denied as a result of the political headwinds.
Nor should this conservatism be surprising. After all, governors have long had the power to grant clemency based on the same criteria used in the new early-release programs, but, as Molly Gill demonstrates in her contribution to this issue, governors have virtually stopped granting clemency to anyone over the past three decades. 39 If current LWOP inmates are unlikely to see much benefit from the current fiscal crisis-indeed, they may suffer as a result of the termination or contraction of prison programming 40 -perhaps fiscal pressures will at least slow the growth of the LWOP population at the front end by forcing the adoption of sentencing reforms that preclude or discourage the imposition of life terms. Such reform, however, does not seem to be a particular legislative priority at present. Although many states have indeed adopted sentencing reforms in the past couple of years, the reforms generally focus on lower-end offenders, for instance, by eliminating mandatory minimums for drug possession defendants. 41 One of the few exceptions was Texas's elimination of LWOP for juveniles, 42 but, of course, the significance of that new law was much diminished by Graham.
Other states have recently created commissions or other new bodies that are charged with studying sentencing practices, 43 and it is possible that such bodies will serve to focus attention on LWOP sentences. However, to the extent that immediate fiscal pressures continue to drive the sentencing policy agenda, LWOP reform is not likely to be a priority: Because any offenders who are diverted from LWOP are still likely to get very long sentences, any fiscal savings from front-end LWOP reforms will not be realized for many years-well beyond the time horizons of legislatures facing short-term crises. Moreover, through Apprendi v. New Jersey 44 and its progeny, the Supreme Court has made it more difficult for states to implement mandatory sentencing guidelines, which might otherwise be the most attractive tool for controlling unnecessarily long sentences.
c. Developments in International Law
As Dirk van Zyl Smit argues in his contribution to this issue, prospects seem good that LWOP will soon be banned in Europe as a matter of international human rights law. 45 To the extent that LWOP is increasingly seen abroad as inconsistent with established norms of humane punishment, the United States may come under pressure to abandon LWOP, much as it has faced pressure to do away with the death penalty.
It is far from clear, however, that the United States is responsive to such pressures. There seems not to be much of a domestic constituency for conforming American penal practices to international norms; indeed, a much more important constituency may exist for preserving the political and cultural distinctiveness of the United States from Europe. Moreover, the fractured, federal structure of American government further diminishes the likelihood that the interest of the United States in maintaining its standing in the international community will have much effect on its penal practices: Whereas the federal government carries the nation's diplomatic responsibilities, the vast majority of criminal prosecutions are carried out in state courts under state law.
However, international developments will not necessarily prove wholly irrelevant to the future of LWOP in the United States. For instance, other nations may take LWOP-eligibility into account when deciding whether to honor American extradition requests, as sometimes has been done already with respect to death-eligible offenders. Moreover, the Supreme Court's recent Eighth Amendment cases, including Graham, have routinely cited international law. 46 However, such references to international sources are controversial-Jessica Olive and David Gray provide an originalist defense of the practice in their contribution to this issue 47 -and, in any event, often seem little more than an afterthought in the Court's analysis. It is hard to imagine international rejection of LWOP driving the Court beyond the modest incrementalism suggested by Graham itself.
D. Decline of the Death Penalty
The American death penalty now seems in long-term decline. The number of people executed decreased nearly every year from 1999 through 2008, falling from 98 to 37 in that time. 48 Likewise, the number of inmates received under sentence of death decreased nearly every year from 1994 through 2008, falling from 328 to 111. 49 Moreover, in the past three years, two states (New Jersey and New Mexico) have repealed the death penalty, whereas a third (Maryland) substantially restricted the circumstances in which it can be imposed. 50 It is not clear whether or how these developments will affect LWOP, but one can hypothesize at least two possible consequences. First, at the level of legislative policymaking, the decline of the death penalty may diminish the support of liberal reformers for LWOP as an alternative to capital punishment, and perhaps even lead some death penalty abolitionists to refocus their reform efforts on rolling back LWOP as a more practically significant policy objective. Second, at the level of individual cases, the diminished availability of capital punishment (as a matter of law in some jurisdictions and a matter of practice in others) will reduce the pressure on murder defendants to accept plea deals that may result in LWOP sentences.
At present, though, there seems no reason to think that either potential effect will have dramatic consequences for the frequency of LWOP sentences, at least in the near term. For instance, neither of the two states that recently abolished capital punishment actually used it very much; 51 nor does either state have a sizeable LWOP population. 52 If death penalty abolitionists continue to have their greatest success in such states, there is likely to be little resulting reduction in national LWOP rates.
II. Should the Decline of LWOP be Welcomed?
Assuming at least a period of slow decline in the prevalence of LWOP, ought the shift to be regarded as a positive development? LWOP is normally debated in relation to capital punishment, with commentators considering whether LWOP offers an adequate alternative to the more severe (but more costly to administer) punishment of death. Here, I'd like to consider LWOP from the other side of the severity scale. In light of the decline of the death penalty and the growth of LWOP, it is time to ask whether LWOP offers a justifiable alternative to the less severe (but less costly) punishment of life with possibility of parole. As is common when considering the appropriateness of particular punishments, I'll focus separately on whether LWOP can be justified on crime-control grounds and retributive grounds.
a. crime control
LWOP might be justified on crime-control grounds, but it is far from clear that LWOP actually offers any marginal benefits relative to life with parole. To be sure, many-perhaps most-of those sentenced to LWOP are dangerous, violent offenders who warrant long-term incapacitation. 53 Yet, as Ashley Nellis points out in her contribution to this issue, offenders tend to mature out of their criminal behavior, and the available research indicates that older, longtime inmates present a relatively low recidivism risk upon release. 54 In light of these considerations, as well as the declining physical capacity that normally goes along with aging, the need for incapacitation may only rarely justify imprisonment all the way to the end of an offender's life.
To favor LWOP over life with parole on incapacitation grounds, one would have to assume that parole boards cannot reliably determine when inmates are safe to release and tend to err on the side of releasing inmates too early. Although it is true that dangerousness determinations involve too many human variables to reach a high level of precision, it does not seem that parole boards have in recent years been especially generous to inmates. 55 And a legislature that is nonetheless distrustful of the judgment of parole officials might ensure a conservative approach by mandating the use of parole guidelines built around objective indicia that offer a high level of confidence of nondangerousness.
LWOP might alternatively be justified on deterrence grounds, but the case for crime-control benefits on this theory is also less than compelling. Whether the death penalty deters continues to be uncertain and hotly debated. 56 It is hard to imagine that LWOP, typically considered a less severe penalty than death, would have any clearer deterrence benefits.
From the viewpoint of a prospective criminal weighing the potential pains of punishment, the difference between life with and without parole may seem remote and speculative: Either sentence involves many years in prison, and it is hard to predict what parole practices will be in the future and to what extent nonparole release alternatives, such as clemency and compassionate release, will be available. Unless the parole board is perceived to be extremely lenient, life without parole may not seem much more of a threat than life with. Moreover, as against the potential deterrence benefits of LWOP, one must also consider the possibility that the resources used to incarcerate LWOP inmates long past their period of dangerousness might be put to better crime-control use by expanding rehabilitative programs or increasing the capacity of law enforcement agencies to apprehend and prosecute a greater number of offenders.
b. Retribution
The stronger arguments for LWOP may be retributive in nature. A common form of retributive thinking aims for some sort of equivalence of suffering between victim and offender, in the spirit of "an eye for an eye." In his contribution to this issue, Robert Blecker shows the intuitive appeal of this approach. 57 Moreover, if punishment is best thought of as payback (to use Blecker's word), one can imagine a colorable case for LWOP at least for murderers: If you intentionally take the life of another person, then the state takes your life away-not literally, of course, but your life will nonetheless be irrevocably changed through a permanent loss of certain basic rights that might be thought of as a sort of civil death. Viewed this way, there is an appealing symmetry between LWOP and the underlying offense. Indeed, by like reasoning, LWOP might be seen as an appropriate response to lesser homicides and to other seriously traumatizing crimes (e.g., forcible rape) that seem in some metaphorical sense to take the victim's life away.
But, as Blecker argues, if the aim is payback, LWOP does not in the end seem quite up to the task. Life goes on for LWOP inmates. They adapt to prison. They are able to acquire privileges through good behavior. They enjoy recreational opportunities, a social life, and family visits. They receive food, shelter, and medical care at state expense. This is not to say that prison life is preferable to life outside, but if severe, long-term suffering is the goal, then LWOP is likely to disappoint.
Indeed, surveys of prison inmates show that after a few difficult weeks at the outset, positive feelings increase and negative feelings decrease steadily over a period of years and may eventually reach the normal range. 58 By contrast, research on life after even relatively short stays in prison suggests that ex-inmates typically face extraordinary, long-term challenges to reintegration and a return to the level of well-being they enjoyed before prison. 59 Thus, judging by the amount of suffering imposed, life with parole may not actually be that much more lenient a sentence than life without parole.
One might respond, as Blecker does, by rejecting LWOP (at least for the most serious offenders) in favor of the death penalty or perhaps some new form of incarceration that is better designed to induce suffering. His argument is provocative, but for present purposes I am assuming that nothing more severe than LWOP is on the table-my interest is in considering whether LWOP can be justified as the ultimate sentence in lieu of life with the possibility of parole.
In any event, another possible response to Blecker's observations about LWOP would be to abandon the whole project of aiming for a particular degree of suffering through punishment-a project that might now be seen as futile or worse. The research on prison adaptation reveals the daunting psychological complexity of suffering, which seems all the more difficult to manage when one takes into account how differently individuals respond to incarceration. 60 Moreover, as James Whitman has argued, there seems something morally troubling and potentially dangerous about approaches to punishment that aim for suffering; he observes a tendency for retributive emotions to degenerate into simple vengefulness, notwithstanding an initial commitment to punish in a restrained, proportional fashion. 61 Other approaches to retribution seem more responsive to such concerns. In particular, some retribution theorists argue that punishment should not aim for some particular degree of suffering per se, but should instead focus on communicating a message to the offender-a message of condemnation for wrongful conduct, to be sure, but one that also embodies respect for the offender as a fellow human being and member of the political community. Although calibrating penal severity in a proportionate way is part of the communicative project, shifting the focus from suffering to communication nonetheless has important implications. Thus, for instance, Dan Markel, a leading theorist in this area, contends in his contribution to this issue that juveniles may not be suitable subjects of retributive blaming because their lesser cognitive capabilities mean that they may not be competent to understand adequately the meaning of their punishment. The most salient aspect of imprisonment is that it excludes the offender. . . . The message of imprisonment is that the offender has not just damaged or threatened, but has broken the normative bonds of community. He has made it impossible for us to live with him in the ordinary community of fellow citizenship unless and until he has undergone this penitential punishment. 63 In Duff's view, imprisonment is a reasonable response only "to the most serious wrongs, which directly flout the community's most central or essential values." 64 Although Duff cautions that there is no "determinate or fixed" answer to what constitutes the set of most serious crimes warranting imprisonment, 65 any crime involving an intent to kill or otherwise to inflict serious bodily injury would seem a strong candidate. Property or drug crimes less clearly fit the bill, even when perpetrated by recidivists. 66 But, even for violent crime, this line of thinking has provided only a justification for imprisonment. What about LWOP? On the one hand, the severity of any punishment must be assessed in relative terms against a backdrop of existing norms. In early-twenty-first-century America-where incarceration is routine, prison terms are commonly meted out in years and even decades, and parole is often perceived as easy to obtain-any term of imprisonment less than LWOP arguably fails to send a sufficiently strong message of condemnation in response to the very worst offenses.
On the other hand, LWOP sends a message of permanent exclusion from what Duff calls the ordinary community of fellow citizenship. This message seems hard to square with an approach to punishment (like Duff's) that, at bottom, seeks to preserve, not destroy, the bonds of community. 67 Moreover, one might also be concerned that LWOP expresses the view that the offender is beyond redemption or rehabilitation. Catherine Appleton and Bent Grøver have emphasized this concern in their critique of LWOP, 68 amplifying a common theme in the international jurisprudence on LWOP. 69 If the capacity for change and moral growth is regarded as a core attribute of humanity, then LWOP might be seen as a profoundly inhumane punishment-as a denial of the offender's capacity to live a fully realized human life.
In the end, these questions of social meaning seem sufficiently indeterminate that it is difficult to conclude that LWOP can never be retributively justified. However, a good case can be made that LWOP ought at least to be limited to the sorts of serious homicides to which the death penalty is constitutionally restricted-given the morally troubling messages that are potentially communicated by LWOP, it ought not to be used unless the offender's crime is so serious that anything short of LWOP would clearly seem lacking in proportionality.
III. conclusion
Against a backdrop of intense fiscal pressure, an emerging international consensus against LWOP, and long-term decline in use of the death penalty, Graham may mark the end of the growth phase of LWOP. Indeed, although dramatic reductions in the LWOP inmate population seem unlikely any time soon, it is possible that LWOP will enter a period of slow decline that echoes the recent history of the death penalty. If this trend means fewer old or infirm inmates spending their final years in prison for nonhomicide offenses, then such a period of decline would almost certainly be a positive development. Moreover, if the decline of the death penalty and LWOP were part of a broader deescalation of penalties, the United States might finally move beyond the point where sentences less than LWOP seem even arguably inadequate for the most serious offenses. notes * thanks to brian burkowicz for helpful research assistance. 
